In recent Terms the Supreme Court has handed down an increasing number of decisions introduced by this familiar rubric: "Mr. Justice A announced the judgment of the Court and an opinion in which Mr. Justice B, Mr. Justice C and Mr. Justice D join." This description of the action taken has been utilized when the opinion announced has not been acceptable to a majority of the justices sitting in a case, but where a judgnent disposing of the case can be supported by combining two or more separate opinions. 1 It is customary to refer to such opin- 1. E.g., Frontiero v. Richardson, 411 U.S. 677 (1973) . Although cases decided by "an equally divided Court' technically fall within this definition, the practice of the Court in such cases is markedly different from that in the cases which we shall discuss. In the former category, no opinion of any individual justice is published, the only announcement being that "the judgment is affirmed by an equally divided Court." If the full Court did not participate in the case, the names of the justices who recused themselves are noted. E.g., United States v. First National Bancorporation, Inc., 410 U.S. 577 (1973) . However, in In re Isserman, 345 U.S. 286 (1953) , the Court departed from this practice by announcing that there was an equally divided Court and then publishing two opinions, each joined in by four justices. Perhaps the departure from the traditional practice is attributable to the fact that the case involved a show cause order in the Supreme Court with respect to the revocation of Mr. Isserman's right to practice there; there was, therefore, no judgment below to be affirmed. Decisions by an equally divided Court clearly do not constitute precedent. United States v. Pink, 315 U.S. 203, 216 (1942) .
A somewhat different practice is followed when a majority of the Court agrees on a summary joint expression of views with the members of the coalition also express-Courts resort to the plurality opinion, the nature and meaning of this form of decision should become of increasing significance to the bench and bar.
This Article will first explore the effects of plurality decisions on the Court's ability to influence the course of general social change, on its own development of constitutional law, and on the efforts of lower courts to conform their decisions to those of the High Court. The Article will then examine the reasons underlying the recent increase in plurality decisions, and suggest some methods which the Court might adopt to ameliorate the detrimental effects which are often the by-product of such decisions.
FUNCTION AND EFFECT OF SUPREME COURT DECIsIONs

Opinions and Judgments
The importance of the failure of the Court to muster a clear majority behind an opinion depends in part on the Supreme Court's-role in society. Traditionally, of course, the Court's primary function has been that of a tribunal whose institutional pronouncements guide and bind the process of adjudication both in the state courts and in the lower federal courts. 7 In that context a plurality opinion is not, strictly speaking, an opinion of the Court as an institution; it represents nothing more than the views of the individual justices who join in the opinion. 8 A plurality opinion does not, therefore, essentially differ in character from either a concurring opinion or a dissenting opinion. Those joining in a plurality opinion may speak with the authority accorded wise 759 (1972) 8. The Court quite clearly makes this distinction in pronouncing its judgments:
a majority opinion is announced as "the opinion of the Court;" a plurality opinion, on the other hand, is announced only as "an opinion" of its author and those concurring therein. See text accompanying note 1 supra. The pointed references which members of the Court make to the fact that an opinion is that of a plurality only further reenforces the view that such opinions hold an inferior rank in the juridical hierarchy.
See, e.g., the comments of Chief Justice Burger in Miller v. California, 413 U.S. 15, 21-22, 26 (1973) , and Loper v. Beto, 405 U.S. 473, 489-90 (1972) .
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men, but their voices do not carry the authority of the Supreme Court as an institution. This difference in weight is important in several respects. First, the fact that an opinion is supported by only a plurality of the Court may compromise its professional and public acceptance. Second, within the Court itself, a no-clear-majority decision will carry less precedential weight. Third, a plurality opinion often fails to give definitive guidance as to the state of the law to lower courts-both state and federal-as well as to the legislative, administrative, and executive agencies charged with implementing the standards so ambivalently articulated by the Court. Thus, there results a collective confusion as to what has been held by the Court in the plurality case. For example, in the past decade, the Supreme Court, the lower courts, and sometimes the legislatures, have been forced to wrestle at great length with the problems raised-but not settled-by the plurality opinions in the retroactivity 9 and obscenity' 0 cases. Those cases may have done more to confuse the current state of the law than to clarify it.
In analyzing these problems, it is essential to distinguish between the function of a court's judgments and that of the opinions supporting them. The function of a judgment, traditionally, has been to decide disputes between litigants. This is not the primary task of the Supreme Court, though it is constitutionally required that there exist such a dispute for the Court to assert jurisdiction in the first instance." 1 The particular case or controversy before the Court is the vehicle utilized by it to establish principles of law which will not only decide the dispute between the parties at bar but which will also be applicable in a broad range of similar disputes. Occasionally, however, it is the settlement of the particular dispute at bar which is important, not the particular line of analysis used in reaching the conclusion. Thus, the composite decision reached in Glidden Co. v. Zdanok,' 2 holding that the Courts of Claims and of Customs and Patent Appeals are "Constitutional Courts" is what is important in that case; the fact that there was no majority opinion supporting that result has not impaired the usefulness of the decision. When Glidden is cited for its conclusion that the Court of Claims is a "Constitutional Court," it is the outcome of the case that is relied on, and the opinion writer does not find it necessary to note that the case was decided by a plurality opinion.' 8 In many instances, however, a decision of the Supreme Court is more important for the reasons articulated in support of the conclusion than for the immediate impact of the judgment itself. For example, in Gideon v. Wainwright, 1 4 the fact that Mr. Gideon's conviction was vacated and the case remanded for further proceedings which eventually resulted in his acquittal was of real importance to Mr. Gideon only; while the basis for that action, that the sixth amendment required the appointment of a lawyer in every state felony criminal case wherein the accused could not afford to retain his own counsel, required vast changes in criminal procedure in Florida and throughout the United States. The impact of Gideon -would have been quite different had the sixth amendment justification been adopted not by a majority of the Court but by only three or four justices, with the others concurring in the judgment on the ground that they believed special circumstances required the appointment of a lawyer for the trial of the particular case. 15 It is this type of situation in which the effects of plurality opinions are most deeply felt.
Effect on the Leadership Functions of the Court
Frequently the opinions of the Supreme Court have an influence beyond the sphere of the purely "legal' world by placing the imprimatur of respectable moral leadership upon controversial social or economic reforms. The outstanding case in recent years -which dramatically illustrates the power of the Supreme Court to so speak for the conscience of the nation is Brown v. Board of Education." 0 Chief Justice Warren's disclosure of the length of time between arguments and the taking of a vote on the case-from October to the following February-in the States, 411 U.S. 389 (1973) . First, it cited the general holding in Glidden without quoting from any of the separate opinions. Id. at 403 n.10. Here it made no reference to the fact that a plurality opinion was involved. However, in its footnote 13, id. at 405, the Court referred to the language of the plurality opinion and noted that the opinion was that of the justices joining in it rather than that of the Court. Somewhat inconsistently it included another quotation from the plurality opinion without identifying it as such. Id. at 404.
14. 372 U.S. 335 (1963 Court's conference, 17 gives a hint of how carefully the Court proceeded in an attempt to arrive at a common ground for decision.' The unanimous opinion which resulted may not have been the finest possible analysis of the issues involved, or even the best justification of the result, but it was, presumably, the highest common denominator on which all the members of the Court could agree. Suppose that instead of that unanimous opinion, the Court had been able to deliver a more detailed and thorough exposition of the problems 73-507), perhaps the last word is yet to be heard in this area. In the former case, the Court will be called upon to refine Miller by deciding whether it is constitutionally permissible to employ "local," as opposed to statewide, contemporary community standards in evaluating prurient interest appeal and patent offensiveness. 42 U.S.L.W. at 3347.
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Court, could have done so in an area so marked by controversy; 27 it seems certain, however, that enthusiastic acceptance of the results in the pre-Miller cases was unlikely to be nurtured by the separate voices of a divided Court.
Confusion within the Court
A further aspect in which the use of plurality opinions detracts from the Court's optimum performance of its proper role is in failing to provide a foundation which can give stability to the Court's own development of constitutional law. Justices who have concurred in a plurality opinion exercise a greater freedom to change their positions in later cases than they would enjoy had the opinion been an opinion "of the Court. ' 28 Similarly, new members who join the Court after the pronouncement of a plurality opinion are free to diverge from the plurality view without considering the serious consequences of overruling a precedent firmly established by a majority of the Court." 0 As a result, the law develops not in an orderly process of logical progression, but in a confused ebb and flow of divergent concepts. One case cannot build upon another because the uncertain status of prior decisions provides no foundation for further departures.
The Court's utter confusion in determining whether its new constitutional adjudications in the field of criminal procedure should be 27. Indeed, since by its very nature the concept of "obscenity" seems to evoke sharply differing interpretations in the minds of many people, the Court's pre-Miller failure to achieve anything approaching a consensus on the subject may have been an accurate reflection of the broad divisions in American society as to what constitutes "obscene" matter. Thus, the Miller majority's decision to allow at least part of the "obscenity" question to be determined by "contemporary community standards" may be viewed as the Court's authoritative concession that comprehensive judicial standards are simply unobtainable in this area.
28. In Desist v. United States, 394 U.S. 244, 258 (1969), Mr. Justice Harlan in dissent said:
I have in the past joined in some of the opinions which have, in so short a time, generated so many incompatible rules and inconsistent principles. I did-so because I thought it important to limit the impact of constitutional decisions which seem to me profoundly unsound in principle. I can no longer, however, remain content with the doctrinal confusion that has characterized our efforts to apply the basic Linkletter principle. "Retroactivity" must be rethought. given retroactive application or be applied prospectively only, and, if the latter, on the basis of what cutoff date, illustrates this weakness of the plurality opinion. Traditionally, judicial rulings had been considered to have retroactive application, even if they announced new law."° This is in contrast with legislation, which is ordinarily prospective in application. However, in Linkletter v. Walker, 31 decided in 1965, the Court broke new ground by holding that its decision in Mapp v. Ohio, 2 which had applied to the states the exclusionary rule for evidence obtained in an illegal search, should not be applied to cases which had achieved finality prior to Mapp. The Court decided Linkletter by a substantial majority of seven to two. In all the confusion which has followed that ruling there has been no real challenge to the basic theory that, under proper circumstances, the Court may apply its new rulings prospectively, yet the question of what constitutes those proper circumstances has divided the Court so thoroughly that fourteen of the fifteen justices who have been on the Court since Linkletter have written opinions attempting to find a rationale acceptable to a majority of the Court. 3 Except for several per curiam opinions, which found a common ground for retroactivity in cases in which the contested procedural rule was deemed central to the process of determining guilt or innocence, 4 all twenty-four post-Mapp retroactivity cases were decided by plurality votes until 1973.
In the 1972 Term, it appeared as though the Court had formulated a retroactivity rationale which could be supported by a majority when Robinson v. Neil 3 " was decided without dissent, and Michigan v. Payne 6 was decided by a six-to-three vote. Both of those cases may be read to support the proposition that a distinction is to be drawn between prophylactic procedural rules, such as the "exclusionary rule of Mapp," and more basic constitutional interpretations, such as those dealing with the substantive content of the cruel and unusual punish- 
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ment clause or the double jeopardy clause, in determining whether application is to be retroactive.
37
Retroactive application would normally be indicated in the latter context, but not in the case of prophylactic procedural rules, aimed at deterring conduct not "affect[ing] the basic fairness of the earlier trial." ' 38 On the last day of the 1972 Term, however, the Court announced its judgment in Gosa v. Mayden. 3 9 Gosa involved the retroactivity of O'Callahan v. Parker, 4° which had announced a severe limitation on the jurisdiction of courts-martial to try non-service-connected offenses. Characterizing the O'Callahan rule as one concerning the appropriate exercise of jurisdiction and representing an abrupt break with the past, Justice Blackmun wrote a plurality opinion with which the Chief Justice and Justices White and Powell concurred, holding that O'Callahan was not retroactive. Justice Rehnquist concurred in the result on the ground that O'Callahan was wrongly decided and should be overruled, 4 but he stated his view that if O'Callahan were to be followed then it would deserve retroactive application. It would seem that since O'Callahan was not being overruled, Justice Rehnquist might have felt himself required to dissent from the Blackmun result rather than support it, but he may have determined that denial of retroactivity amounted to a pro tanto overruling. Justices Marshall, Brennan, and Stewart dissented in Gosa on the ground that retroactive effect should be given O'Callahan, 4 2 and Justice Douglas went off on a frolic of his own on the issue of whether the petitioner had not waived his right to object to the jurisdiction of the court-martial by not raising it in a timely fashion. 43 It could arguably be asserted that a combination of the plurality opinion and the opinion of Justice Rehnquist results in five justices, a majority, holding that O'Callahan should not be applicable to prior courts-martial; but such a contrived majority hardly establishes the kind of constitutional precedent that is likely to survive changes in the Court's personnel. While the present justices continue to sit it must be assumed that they would decide other court-martial cases consistently with Gosa, but Gosa falls short of settling the law on the issue. Thus after eight years and more than two dozen cases, the Court has been unable to arrive at a common ground on the retroactivity issue. The plurality opinions have decided only the cases before the Court and, in a limited way, have made the application of the retroactivity doctrines predictable only when the facts are similar to those in the decided cases and while the present justices remain on the Court. But they have failed to articulate a basis for decision which can be applied comprehensively or which can be expected to survive.
Other examples of confusion in the development of new concepts in constitutional law can be found in the Court's initial efforts to wrestle with the problems of reapportionment and obscenity. In the reapportionment field, for example, confusion began with Colegrave v. Green." Colegrove rejected the petitioner's constitutional challenge to Illinois' congressional districting scheme: three of the seven sitting Justices thought the issue non-justiciable, 4 5 three were convinced to the contrary, 46 and one, Justice Rutledge, rested his concurring opinion on the discretion given an equity court to decline to act in certain circumstances. 47 Colegrove thus decided only that the particular plea for relief in that case should be denied; the Court reached no decision on the general question of whether or not challenges to reapportionment schemes present a justiciable issue. Yet Colegrove, within two years of its announcement, was cited by a majority of the Supreme Court as if it had been a decision on the merits. 4 " Quite obviously, the Colegrove Court, as an institution, failed to make any contribution to the settlement of the precise constitutional issues presented by that case. As a result, the reapportionment question was left suspended for a full sixteen years before the Supreme Court was able to resolve the justiciability issue in Baker v. Carr. 49 A final example of this confusion in the Court's own decisionmaking process is again provided by the obscenity cases. The individual members of the Court have exhibited a great diversity of opinion on the subject-from Justices Black and Douglas, who would have ex- 
Confusion in the Lower Courts
Because plurality decisions lack a single ratio decidendi, those who must interpret Supreme Court decisions, if they are not to limit the reading of the decision to a mere judgment, must-and often do-"guess" at the Court's reaction when faced with a somewhat similar case2
Of course, this practice is not unique to no-clear-majority decisions: even "clear majority" opinions often contain ambiguitieseither through inadvertence, or because of a deliberate fudging or vagueness built into the opinion to secure the support of a wavering colleague. Such ambiguity may also be generated by sub silentio gnawings at the theoretical underpinnings of an earlier case. A lower court may even indulge in speculation concerning the position new members of the Court will take on seemingly settled issues. On the other hand, some no-clear-majority opinions present no real problems to lower courts because the concurring members have been able to agree (either overtly"' or covertly"') on a "highest" common denominator for their decision. Thus, the 1972 case of Peters v. Kiff, upholding a white petitioner's challenge to his conviction on the ground that blacks were systematically excluded from the grand jury that indicted him, should not confuse lower courts simply because three members of the Court reached that result on constitutional grounds, 0 4 while three others relied on statutory authority 65 in doing so. 00 The "highest" common denominator of that decision is that systematic exclusion of a racial group from a grand jury is grounds for the reversal of a conviction based upon an indictment by such a segregated grand jury. A lower court need not grasp the precise theoretical underpinnings of the Peters holding in order to be able to properly apply its rule. 67. The problem of deciding obscenity cases in the lower courts is illustrated by the difficulty various courts had in determining whether or not a motion picture entitled "I AM CURIOUS (YELLOW)" was obscene. discussed above, as well as in the context of the constitutionality of libel laws, 9 for example, conflicting and often confused decisions in the lower courts were the product of the Court's inability to give stability to the development of constitutional law. 70 A striking example of the confusion occasioned by such plurality decisions is presented by the efforts of the Maryland courts, and subsequently by a United States District Court and the Court of Appeals for the Fourth Circuit, to apply the "holding" in United States v. Jorn. 71 Jorn involved the application of the fifth amendment double jeopardy protection to a sua sponte judicial declaration of mistrial. Justice Harlan, writing for himself and three other members of the Court, expressed the opinion that when a judge has abused his discretion in aborting a trial, the defendant may invoke double jeopardy if he is brought to trial again 70. It is for this reason that Justice Schaefer of the Illinois Supreme Court has suggested that better "predictability" is achieved by the issuance of opinions seriatim. Schaefer, Precedent and Policy, 34 U. CHI. L. REv. 3, 9 (1966). Greater predictability would probably result from such a practice, but only in the sense that the holding extracted from the several opinions will be quite narrow, thereby aiding the determination of whether the case at bar is controlled by precedent. Whatever may be the virtues of such a system in a common law court (cf. Keeton, Creative Continuity in the Law of Torts, 75 HAv. L. Rnv. 463, 488-89 (1962))-and the English seem to have survived very well under such a system-the uncertainty inherent in that process is intolerable in constitutional decision-making; the Supreme Court's primary responsibility is to provide guidance for those who must apply the organic law to those myriad fact patterns involving fundamental rights which have not-and may never--come to the attention of the Court.
It should be noted that the Supreme Court originally issued its opinions seriatim, a practice which ended with John Marshall and the assumption by the Court of the full range of its constitutional powers. ZoBell, supra note 3, at 192-93. An occasional lament for that earlier practice can be found. E.g., Graves v. New York ex rel. O'Keefe, 306 U.S. 466, 487 (1939) (Frankfurter, J., concurring).
400 U.S. 470 (1971).
for the same offense. 72 Justice Stewart, joined by two other members of the Court, disagreed with that conclusion on the merits, arguing that the defendant must further establish that the abuse had prejudiced him."h Justices Black and Brennan believed that the Supreme Court lacked jurisdiction to hear the case . . . because the action of the trial judge amounted to an acquittal of appellee and therefore there was no discretion left to the trial judge to put appellee again in jeopardy. However, in view of a decision by a majority of the Court to reach the merits they joined the judgment of the Court.
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A year later the Maryland Court of Special Appeals was faced with the same problem presented to the Supreme Court in Jorn.Y That court, after noticing that Jorn was the product of a divided Court," 0 ruled that
[t]he opinion of the plurality of four Justices is no more controlling in this State than is the dissenting opinion of the three Justices. Therefore, we may look at the Harlan opinion and the Stewart opinion only in the frame of reference of their persuasiveness. 7 7
After analyzing the several opinions in Join, the Maryland Court concluded that Justice Stewart's opinion in Jorn represented the better application of the earlier cases and, therefore, denied relief to appellants.
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One of the appellants in the Maryland case then sought federal habeas corpus relief. The United States District Court declined to pass on the propriety of the state court's views as to the binding nature of Supreme Court plurality opinions because the court felt itself bound by Fourth Circuit precedents, which had adopted Justice Harlan's plurality position. 7 9 On this basis, the court granted the writ--only to be re- versed by the Fourth Circuit, which apparently viewed the Jorn opinion in yet another light.
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Quite obviously, much of the litigation involved in this case could have been obviated by a majority opinion in Jorn. The Court's failure to delineate clearly the scope of its holding necessitated, in the case of this one criminal defendant, the preparation of three elaborate opinions by three separate courts to resolve an issue which need never have arisen. In light of the currently expressed concern with the problem of backlog in the lower courts' calendars, 8 1 the Court might do well to consider such consequences of the failure to reach a clear majority when it sits down to structure its decisions.
STRATEGIC CONSIDERATIONS
Plurality decisions involve multiple opinions, usually by three, and often more, members of the Court. Such opinions, because they need not engage in the minor concessions sometimes necessary to secure a majority on the primary issue, are freer to engage in extended argument on limited points; they thus serve to isolate vital issues and bring them to the attention of the public and the profession. As Chief Justice Hughes wrote:
A dissent in a court of last resort is an appeal to the brooding spirit of the law, to the intelligence of a future day, when a later decision may possibly correct the error into which the dissenting judge believes the court to have been betrayed.
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A strategically placed concurring opinion-perhaps completing the majority necessary to reach a particular judgment-can thus occasionally illuminate issues which might otherwise be relegated to the obscurity of a footnote. Yet, frequent indulgence in the luxury of expressing individual views can undermine the very special value of concurring and dissenting opinions. Used too often, the separate opinion can assume the character of the repeatedly uttered cry of "wolf," and cease to be viewed as a signal that here is an issue worthy of attention. It would sometimes appear, however, that a justice's refusal to join a plurality opinion-a refusal which emasculates the authority of that opinion in those cases wherein a majority position is thereby precluded-is motivated by strategic, rather than purely legal, considerations. Underlying the refusal may be the hope that the particular issue, if bypassed, will not be resurrected in the future. Alternatively, the reluctant justice may prefer to reserve binding judicial resolution until Congress acts on the matter and resolves the issue with specific legislation, or until the views expressed in separate opinions have generated sufficient public and professional debate on the issue for the Court to be able to gauge the general reaction to a contemplated change in the law.
Frontiero v. Richardson 8 4 illustrates this latter tactic. In that case four members of the Court, led by Justice Brennan, were willing to hold that classification on the basis of sex falls into the "inherently suspect" category; s5 three justices joined Justice Powell in concluding that the statutory classification in question should be struck down as "unsupportable," emphasizing that it was "unnecessary" to decide whether all sexual classifications are inherently suspect."" Justice Stewart noted separately that the challenged regulation must fall because it worked an "invidious" discrimination. As delaying tactics, both of the latter opinions make sense, for Frontiero had provided the Court with an invitation to enter a highly sensitive area. Acceptance of that invitation was complicated by the pendency of a proposed amendment to the Constitution dealing with the legitimacy of classifications based on sex; the amendment had been ratified by approximately thirty states, but the ratification movement had stalled. 8 8 If the Equal Rights Amendment is finally adopted, any position assumed by the Court on this touchy issue will be rendered moot. By foregoing a direct resolution of the issue, the Court avoided the critical exposure which may have resulted from adopting the Bren- 88. Similar considerations to those prevailing while Frontiero was being decided may have also contributed to the plurality result in Oregon v. Mitchell, 400 U.S. 112 (1970), which was decided just prior to the necessary ratification of the 26th Amendment.
[Vol. 1974,59
nan opinion as its own. If the amendment is not enacted, the Court must eventually squarely face the problem of sexual classification, but, in the meantime, it will have had the advantage of the public and professional commentary flushed out by Justice Brennan's opinion.
CAUSES OF THE PLURALITY TREND
As indicated earlier in this Article,"' the incidence of plurality opinions has increased markedly over the life of the Court. Although the last two terms have produced nothing approaching the fifteen plurality opinions which occurred in the 1970 Term, the eleven plurality opinions which they did produce clearly indicate that the phenomenon is likely to recur with substantial regularity unless affirmative measures are taken to minimize its occurrence. Moreover, to the extent that an ideological split exists within the current Court, it can be expected that that factor will further tend to generate polarized decisions.
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The composition of the present Court aside, several of its institutional characteristics may be related to the long-term trend towards plurality opinions. In the first place, students of the Court in recent years have suggested that its current workload is too heavy for it fully to accomplish its mission.
9 1 Time expended in reducing an everexpanding docket to manageable size reduces the time available for formulating opinions; in particular, the process of resolving differences of opinion among the members of the Court would often seem to require a good deal of collegial criticism, followed by reflection and redrafting of opinions to reflect those criticisms. That this "maturing of collective thought ' 92 is time-consuming cannot be doubted, although doubts have been expressed that real common ground is often reached. A fair amount of historical evidence suggests that "individual votes and even decisions have undergone change during the process of writing and circulating draft opin-
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at some of the Court's recent decisions suggests, however, that the most elementary of "collective thought"--at least if undertaken with good will--could have transformed some no-clear-majority decisions into firm holdings.
The differences of opinion among the factions supporting the decisions in United States v. Midwest Video Corp. 4 or Glidden, 5 for example, hardly appear so great as to have precluded mutual reconciliation. In Midwest Video, the disagreement between Justice Brennan's four-man opinion and the Chief Justice's separate statement in support of the judgment apparently centered on exactly how "clear" it was that certain cable television regulations promulgated by the Federal Communications Commission were within that body's rulemaking authority. 6 Since Congress could, if it were so disposed, easily alter the Commission's mandate, it is difficult to explain why the justices could not have agreed on an opinion of the Court holding narrowly that the Commission's authority had not been exceeded in that case. In Glidden, the only expressed difference between the opinions of Justices Harlan and Clark was over the question of exactly when the Courts of Claims and of Customs and Patent Appeals became "Article II0 Courts. 1 0 7 Since the precise answer to that question was not necessary for the resolution of the case, there appeared no justification for a divided majority. 98 Of course, the game of reconciliation might not be worth the candle; Justice Brennan almost surely could have obtained a majority in Frontiero v. Richardson" 9 if he had been willing to strike the "inherently suspect" language in his opinion. He was hardly likely to do so, however, if the opinion as written reflects deeply held beliefs. The point is, of course, that accommodation of different views, while not always possible, can with some effort frequently be effected. 00
ions." Griswold, supra, at 93. Superb examples can be found in the Second Circuit's "memorandum" practice under Learned Hand. See M. SCmcK, LEARNED HAND's COURT passim (1970 98. However, since Glidden was one of those rare instances in which it was the judgment, and not the underlying opinions, which was of significant impact, no real harm was occasioned by the failure to coalesce on a majority opinion. See text accompanying notes 12-13 supra.
99. See text accompanying notes 84-87 supra. It is not clear to what extent the pressures of work hinder this process. 1 1 Despite Justice Douglas' claim that the Court is "vastly underworked," 0 2 it is probable that a reduced caseload would aid the Court in its effort to iron out internal controversy. 0 3
And yet the lack of sufficient time, by itself, is hardly an adequate answer. Did the circuit-riding justices of the late 19th century have more time and energy to spend in intensive collegial effort than the present Court? 0 4 Might more time simply result in more energy available for drafting of separate statements? 0 5 And it is by no means clear that extensive efforts at reconciliation will in all cases lead to clearer opinions, with a single voice speaking for a majority of the Court. 0 6 It is unlikely, for instance, that even protracted efforts to 105. See, e.g., P. FREUND, ON UNDERSTANDING THE SUPREME COURT 76 (1950), discussing Justice Brandeis: "Not infrequently the preparation of a dissenting opinion was forgone because the demands of other items of work prevented an adequate treatment 106. The Learned Hand court gives further evidence of how collective effort can prove futile at times. Despite that court's "memorandum" approach, concurring or dissenting opinions were filed in over 15% of the cases--a number that seems high given the relatively simple nature of so much of the work of an intermediate appellate court. M. SCICK, supra note 93, at 313. The historian of that court has suggested that the memorandum method may have contributed to the number of separate opinions. Id. at 318. Another major factor contributing to the high number of no-clearmajority opinions is the Court's prominent role in creating major social change. As the "expected" final arbiter of constitutional disputes, 10 the Court must rule upon a number of perplexing and volatile social problems that the legislative and executive branches have been unable or unwilling to resolve. In passing upon such explosive and far-reaching issues as the constitutionality of the death penalty, for instance,"' or the legality of state grants to religious educational institutions, 1 2 it is understandable for a justice to take pains to assure that history accurately notes his view. " 8 Narcissism aside, agreement on such issues 113. Indeed, Jefferson thought each justice should be required to express his own is likely to be harder to reach; the more a decision turns on a question of basic political beliefs rather than on the construction of precedent, for instance, the more likely it is that each justice will insist on insuring that his view is heard. Given the institutional, ideological, and personal factors which tend to frustrate the achievement of consensus within the Court, the plurality opinion may continue to hinder the orderly development of constitutional and other federal law for years to come. Only good will and strong leadership"' can solve the problem. As the school desegregation,"1 9 reapportionment,' 20 and abortion cases' 2 ' illustrate, when the Court bends its will to the task, it is possible, even with the most sensitive of issues, to subordinate individual differences enough to achieve, if not unanimity, at least a forceful voice speaking for the Court as an institution. After all, the nation is not overly interested in the views of any individual justice; it is, however, deeply concerned about the views of the Supreme Court as an institution. Still, all the good will and leadership in the world will not make all conflicting opinions disappear. An activist Court with strong-willed members will surely find itself faced at times with an irreconcilable difference of opinion among those desiring the same result. It is in this type of situation that the Court can, for the guidance of those who must wrestle with the multiplicity of opinions generated in the "plurality" cases, employ a procedure which it has occasionally utilized in the past, but which has never really become a part of the Court's arsenal. In many cases it should be possible for the Justices who comprise the prevailing side to adopt a brief, perhaps per curiam, statement of the "highest common denominator" of the several individual views on that side.' 22 Obviously, such a procedure fails to realize the complete potential of a fully articulated opinion "of the Court." In those cases where it has been used, for example, the reasoning underlying the judgment has been unspectacular. ' Yet the per curiam technique, we believe, has more potential than it has yet realized; 12 4 with some effort, the Court's express basis of decision can serve as precedent: formal overruling would then be necessary to turn the case upside down.
In the Fanny Hill case,1 25 for instance, the Court could have issued a brief statement to the effect that if a person can be convicted at all for distributing obscene literature, the prosecution must at least show that the material is "utterly without redeeming social value," a statement which in fact reflected the views of three members of the plurality.' 20 Justices Black and Douglas, whose concurrence in the result was premised on an absolutist reading of the free speech clause, should have been willing to concede that that was the minimal showing required of the prosecution. If the Fanny Hill case had followed that route, the opinion of the Court last term in Miller v. California, 127 would have been forced to acknowledge its departure from precedent, instead of asserting, as the Chief Justice did, that the "concept" of "utterly without redeeming social value," enunciated in Fanny Hill, "has never commanded the adherence of more than three Justices at one time."' 23 The per curiam technique, of course, is not a complete panacea. One problem is that the split of opinion in some cases is so great that no common ground can be found. National Mutual Insurance Co. v.
Tidewater Transfer Co.' 29 provides just such an example. The question before the Court in that case concerned the constitutionality of the statute which conferred jurisdiction for diversity purposes based on citizenship in the District of Columbia. Three members of the Court thought the statute could not be sustained on any ground;' three thought Congress could so legislate under article I, but not under article rH; 31 and three thought Congress could so legislate under article I, but not under article ."32 Thus, a majority of the Court concluded that the legislation could not be sustained under article I while a differently composed majority also concluded that it could not be sustained under article I; but the upshot of the case was to hold the statute constitutional. It is most unlikely, therefore, that any common ground could have been achieved in the Tidewater case. More fundamentally, a latent danger inherent in the use of the per curiam technique is that it could easily become a wonderfully attractive device for postponing difficult decisions.'1 3 Thus, although the Court's per curiam opinion in Furman v. Georgia 3 held that capital punishment was unconstitutional as applied under the circumstances of that case, the opinion put off to another day the problem of precisely defining the circumstances which would immunize imposition of the death penalty from constitutional attack." 3 5 In those instances where even the per curiam technique proves unworkable, an alternative might be to separate the body of each opinion into discrete "sections" which reflect the view of the writer and those other members of the Court who join with him on each issue. A decision handed down at the end of the 1972 term, United States 128. Id. at 24-25. Having thus dismissed the "utterly without redeeming social value" standard, the Miller majority was then in a position to adopt a new standard without explicitly overruling a battery of prior obscenity decisions.
129 A less happy result was achieved in Columbia Broadcasting System v. Democratic National Committee. 3 8 That case involved the legality and constitutionality of the refusal of the Columbia Broadcasting System (CBS) to accept paid programs on public interest issues. The overall result was to uphold CBS's refusal to accept such programs, but the divisions of the Court in arriving at that conclusion almost require the use of a third generation computer to sort out the varying positions of the nine Justices participating. The Democratic National Committee and the Business Executives' Move for Vietnam Peace alleged that the refusal of their programs violated the "public interest" requirements of the Communications Act and the first amendment. The chief author in the case was the Chief Justice. He divided his opinion into four parts, Parts I and II of which dealt respectively with the policy of the Act and the history of the "Fairness Doctrine." His opinion in these two Parts attracted the support of five other justices; another concurred in the result, and two dissented. Parts I and 11, therefore, speak for [Vol. 1974:59 the Court." 39 Two justices only joined the Chief Justice in Part II,140 which held that there was insufficient government involvement to bring the first amendment into play. Four justices did not reach the issue and two dissented. Although there was no majority, a three-two plurrality resulted on that issue. On Part IV, 4 ' which held that neither the Communications Act nor the first amendment required the acceptance of such programs, the opinion attracted the support of four other justices, resulting in a majority. Justice Brennan, in dissent, 4 -asserted that that view was merely dicta with respect to the opinion of the two justices who had held that the first amendment was not involved by reason of the absence of governmental involvement, but nevertheless this Part was announced as an opinion of the Court. Justice Douglas joined in none of the opinions on the ground that CBS's first amendment rights gave it the absolute right to refuse such programs. 43 Justice Stewart joined in Parts I, 11, and III of the Chief Justice's opinion, but also concurred with Justice Douglas. Justices Brennan and Marshall dissented.'4 In this case, the device of dividing the opinion into its constituent parts failed to avoid the confusion normally created by plurality opinions. The only result that clearly emerges is that CBS need not accept the programs of the Democratic National Committee or the Vietnam Peace group and, presumably, while the composition on the Court remains unchanged, other similar cases would be decided in the same way. But the reason underlying the result is so divided that the matter will have to be readjudicated before it can serve as a foundation for further developments in communications law.
Although the division of cases into separate sections is not possible in some instances, and although the Court's separation of the various factors leading to its decision may necessitate the use of a "scorecard" to keep an accurate count of the votes on each issue, the device does make it easier for members of the court to isolate their disagreement with other members. Hopefully, in so doing, that very practice may facilitate the process of reconciliation.
CONCLUSION
There may appear in what we have written above an implication that, on occasion, plurality opinions are the product of design rather 
